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OPINION

The COVID-19 pandemic has di-
rectly or indirectly delayed construc-
tion projects nationwide. In order to 
evaluate their exposures to delay and 
cost impacts caused by COVID-19, and 
to manage their risks accordingly, it is 
imperative that contractors and own-
ers understand their rights and re-
sponsibilities respecting such delays. 

This article provides general guide-
posts for analyzing the parties’ risks 
and responsibilities for COVID-19 
delays under the oft-utilized, stan-
dard form AIA Document A201 – 2017 
Standard Form of General Conditions. 
In short, determining the contractor’s 
entitlement under the A201 requires a 
three-step process:

First: Does the contract contain 
language defining the parties’ rights 
and obligations in the event of events 
or circumstances beyond the control of 
the performing party? This language is 
often found in a “force majeure” clause 
but not always. Indeed, the applica-
ble section of the A201, Section 8.3.1, 
merely describes a series of events or 
circumstances that may cause the con-
tractor delay but does not actually use 
the phrase force majeure. Beyond the 
contract itself, parties should also re-
view the language of exhibits to the 
contract, such as the contractor’s as-
sumptions and clarifications (if any), 
which sometimes contain language 
bearing on delays. 

If the contract does not contain a 
force majeure clause or similar lan-
guage, then the rights and responsi-
bilities of the parties will be deter-

mined by the common law of the state 
whose laws govern the contract. Some 
of the remedies available at common 
law are “frustration of purpose” or 
“impossibility of performance” — ei-
ther of which could excuse the con-
tractor’s nonperformance during the 
period of delay and/or give the con-
tractor a right to terminate the con-
tract. However, these common law 
doctrines typically do not give the 
contractor a right to recover damag-
es for extended general conditions or 
other damages caused by the delay.

Second: Assuming there is force 
majeure or similar language in the 
contract, then does the COVID-19 
pandemic fall within the definitions or 
categories of delays recognized by the 
contract? Very few existing contracts 
actually use the word “pandemic” or 
“health emergency.” Therefore, if it is 

recognized at all, the COVID-19 pan-
demic will typically fall under a “catch-
all” definition or category. For in-
stance, under the A201, the COVID-19 
pandemic mostly likely falls under 
“other causes beyond the Contractor’s 
control” within subpart 3 of Section 
8.3.1.

If the COVID-19 pandemic does 
not fall under any definition or cate-
gory of delay in the contract, then the 
nonperforming party may have seri-
ous exposure. By including a “force 
majeure” or similar provision in the 
contract, but excluding pandemics and 
other “catchall” language from such 
clause, courts are likely to conclude 
that the intention of the parties was to 
not afford the contractor any relief for 
delays other than those expressly de-
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plaint failed to state a plausible claim 
for relief. The trial court denied both 
motions. The case went to trial be-

fore the court almost two years after 
the event and at the end of trial, the 
court ruled in CSC’s favor, finding that 
it had presented sufficient evidence 
linking Skivington to the debt owed 
to UCHealth. Skivington then timely 

filed a C.R.C.P. 59 motion for a new 
trial, which the trial court denied. 

A division of the Court of Appeals 
considered whether a party may ap-
peal a denial of a motion to dismiss for 
failure to state a claim under C.R.C.P. 

12(b)(5) once judgment has been en-
tered following a trial. The division 
concluded that after a trial on the 
merits, an order denying a motion to 
dismiss for failure to state a claim is 
not appealable. •

fined. This would mean the contractor 
is still required to perform, irrespec-
tive of the COVID-19 pandemic, and 
is still liable for liquidated damages if 
the project is not completed on time. 
This potentially harsh outcome is like-
ly to be tested in litigation and appeals 
decisions in the near future.

Third: Assuming that delays caused 
by the COVID-19 pandemic are recog-
nized by the contract, what is the rem-
edy? In general, there are two basic 
remedies for delays: extension of the 
contract time; and/or increase of the 

contract sum. The A201 provides that 
the “Contract Time shall be extended 
for such reasonable time as the Archi-
tect may determine.” 

The effect of extending the con-
tract time is to relieve the contractor 
from failure to timely achieve substan-
tial completion, and thus the imposi-
tion of delay-related damages against 
the contractor.

However, the A201 does not ex-
pressly entitle the contractor to an 
increase in the contract sum for excus-
able delays. As result, the contractor 
may not have a contractual right to 
recover extended general conditions 
from the owner for delays caused by 

the COVID-19 pandemic. Rather, un-
less the A201 has been modified, the 
contractor may be required to bear 
these costs during the period of delay, 
without reimbursement by the owner. 

Contractors will likely point out 
that while there is no express enti-
tlement to increase the contract sum, 
Section 8.3.3 provides that Section 
8.3 “does not preclude recovery of 
damages for delay by either party un-
der other provisions of the Contract 
Documents.”

 However, the other circumstances 
in which the A201 entitles the con-
tractor to increase the contract sum 
are limited and include: the owner’s 

failure to provide evidence of financial 
arrangements; discovery of concealed/
unknown conditions; the owner’s 
rejection of a proposed subcontrac-
tor; change orders and construction 
change directives; work stoppage 
caused by the owner’s failure of pay-
ment; discovery of hazardous materi-
als; suspension by the owner for con-
venience; and emergencies. In general, 
these provisions require some action 
or agreement by the owner to entitle 
the contractor to recover extended 
general conditions during the period 
of delay. •  

— Jonathan Pray and Kevin Walsh are share-
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he said. “And while this COVID ad-
dendum I wouldn’t say from a legal 
perspective is super complicated, 
it would be very easy for people to 
write things that weren’t fully con-
sistent with what everyone was try-
ing to accomplish.” 

Peterson remembered the CBA 
only taking a few days to approve 
the addendum. The bar association’s 
authority to develop new forms isn’t 
limited to emergency situations, but 
he said he doesn’t believe the CBA 
has developed a form for real estate 
brokers before. In contrast to the 
current needs to adapt real estate 
transactions on a dime, Stovall said 

in the future, a viral outbreak prob-
ably won’t be considered an unfore-
seeable disaster covered by a force 
majeure clause because we now know 
it can happen, as distant as it may 
have seemed from the realm of pos-
sibility just a few months ago. She 
said under normal circumstances, if 
contracts have force majeure claus-
es at all, they tend to use boilerplate 

language, but the coronavirus out-
break has highlighted that parties 
shouldn’t phone in disaster planning. 

“The same effects under a pre-
COVID-19 contract might be force 
majeure [but] maybe aren’t in a con-
tract signed subsequent to an out-
break in the United States, because 
it’s now foreseeable,” she said. •

—Julia Cardi, JCardi@circuitmedia.com
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